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> Article 5 (State immunity) of United Nations Convention on Jurisdictional Immunities of States and Their Property
2004.

“ A State enjoys immunity, in respect of itself and its property, from the jurisdiction of the courts of another State
subject to the provisions of the present Convention.”

® Yena Hong, Pedigree Prosecution: Should A Head of State's Family Members Be Entitled to Immunity in Foreign

Courts?, 86 Fordham L. Rev. 3033 (2018)
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" Article 2 (b) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004.
“(b) “State” means:
(i) the State and its various organs of government;
(i) constituent units of a federal State or political subdivisions of the State, which are entitled to perform
acts in the exercise of sovereign authority, and are acting in that capacity;
(i) agencies or instrumentalities of the State or other entities, to the extent that they are entitled to
perform and are actually performing acts in the exercise of sovereign authority of the State; and,
(iv) representatives of the State acting in that capacity.”; us3 ﬁu@]m:]ﬂﬁ, NYMUBTENINUTENA, UL 335,
FUNA ABAUNT, ﬂawmaiwiwﬂizmﬂ W@y 2, v 28-29, Yl Dautaj, Immunity from Suit for International Organizations: The
Judiciary's New Que of Separating Lawsuit Sheep from Lawsuit Goats, 27 Ind. J. Global Legal Stud. 207 (2020); and, Trillium
Chang, A Functional Framework to Balance Accountability with the Needs of International Organizations: International
Organization Immunity Post-Jam, 9 Penn St. J.L. & Int'l Aff. 124 (2021)
8 Article 3 (2) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004.
Privileges and immunities not affected by the present Convention 2. The present Convention is without prejudice to
privileges and immunities accorded under international law to heads of State ratione personae.”
? Jun3 Aurngny, nguunesenInelseing, ¥ 343 uaz Anna Hood & Monique Cormier, Prosecuting International

Crimes in Australia: The Case of the Sri Lankan President, 13 Melb. J. Int'l L. 235 (2012)
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2 Article 2 (Q) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“(c) “commercial transaction” means:
(i) any commercial contract or transaction for the sale of goods or supply of services;
(ii) any contract for a loan or other transaction of a financial nature, including any obligation of guarantee
or of indemnity in respect of any such loan or transaction;
(iii) any other contract or transaction of a commercial, industrial, trading or professional nature, but not
including a contract of employment of persons.”

% Article 10 (1) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“1. If a State engages in a commercial transaction with a foreign natural or juridical person and, by virtue of the
applicable rules of private international law, differences relating to the commercial transaction fall within the jurisdiction of
a court of another State, the State cannot invoke immunity from that jurisdiction in a proceeding arising out of that commercial
transaction.

2. Paragraph 1 does not apply:

(a) in the case of a commercial transaction between States; or
(b) if the parties to the commercial transaction have expressly agreed otherwise.

3. Where a State enterprise or other entity established by a State which has an independent legal personality and

is capable of:

(a) suing or being sued; and

(b) acquiring, owning or possessing and disposing of property, including property which that State has
authorized it to operate or manage, is involved in a proceeding which relates to a commercial transaction in which that entity
is engaged, the immunity from jurisdiction enjoyed by that State shall not be affected.”

2% Article 10 (2) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
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“2. Paragraph 1 does not apply:
(@) in the case of a commercial transaction between States; or
(b) if the parties to the commercial transaction have expressly agreed otherwise.”

% Article 11 (1) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“1. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction
before a court of another State which is otherwise competent in a proceeding which relates to a contract of employment
between the State and an individual for work performed or to be performed, in whole or in part, in the territory of that other
State.”; and, Richard Garnett, State and diplomatic immunity and employment rights: European law to the rescue?, I.C.L.Q.
2015, 64(4), 783-827

% Article 11 (2) (a) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“2. Paragraph 1 does not apply if:

(a) the employee has been recruited to perform particular functions in the exercise of governmental

authority.”
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27 Article 11 (2) (b) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“2. Paragraph 1 does not apply if:

(b) the employee is:

(i) a diplomatic agent, as defined in the Vienna Convention on Diplomatic Relations of 1961;

(ii) a consular officer, as defined in the Vienna Convention on Consular Relations of 1963;

(iii) a member of the diplomatic staff of a permanent mission to an international organization or of a

special mission, or is recruited to represent a State at an international conference; or

(iv) any other person enjoying diplomatic immunity.”
% Article 11 (2) (c) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“2. Paragraph 1 does not apply if:
(o) the subject-matter of the proceeding is the recruitment, renewal of employment or reinstatement of an

individual.”
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2 Article 11 (2) (d) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“2. Paragraph 1 does not apply if:

(d) the subject-matter of the proceeding is the dismissal or termination of employment of an individual and, as
determined by the head of State, the head of Government or the Minister for Foreign Affairs of the employer State, such a
proceeding would interfere with the security interests of that State.”

%0 Article 11 (2) (e) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“2. Paragraph 1 does not apply if:

(e) the employee is a national of the employer State at the time when the proceeding is instituted, unless this
person has the permanent residence in the State of the forum.”
*1 Article 11 (2) (f) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“2. Paragraph 1 does not apply if:

(f) the employer State and the employee have otherwise agreed in writing, subject to any considerations of public
policy conferring on the courts of the State of the forum exclusive jurisdiction by reason of the subject-matter of the

proceeding.”
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%2 Article 12 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before
a court of another State which is otherwise competent in a proceeding which relates to pecuniary compensation for death
or injury to the person, or damage to or loss of tangible property, caused by an act or omission which is alleged to be
attributable to the State, if the act or omission occurred in whole or in part in the territory of that other State and if the

author of the act or omission was present in that territory at the time of the act or omission.”

12




[ £
Y

& o aM Yo B d' = ° %
il aydarilanuateulusosanudenlemisanduiald 2 Ysenis
@5gwnludnasasliaunsosnenuduivvesssiuniioUfiasnszuiunisiiansanadle) feil

(1) m3nsziusensaziiunisnszyiniduameg idedinuinidv

£%
o tY

n3oAUdnIfouind uranuanTou1sdun1elufuuaure s malalin1siasanaftu
= @ a Aa a a X
Wemnufuuauiinisazidiniiniu was

(2) fnnsgvinazilnnosegluAuLAuIMENIINTEYITUT0ALLIUNTT

1% '
= N

N5yiNTuUla AR Y 1109919990 AUT BN LA IR UAULAUTLANALLTAT UTENINES T

<9

A o

ALHUNTS

#sanAnfugnseyiaziie

[

Y
VAN

LYY [

o g 1§ v ~ & aao v
1. sudandaglulgdedudu n) nsainsuind Ui danyaedny

q ]

PITUBAU N1TALLTATIULYALAUTIDANULF NSV IULYALAY LYW ATUNITEINUTIUNTULAY WaE V)

a1

= a Y a = = A A = aNay i =
NIEUNIIASLUR ﬂ@l‘ﬂLﬂﬂﬂ'}’]@JLaﬁlﬂ’]ﬁ]sﬁﬂﬂuwamqf\nﬂﬂqimﬂﬂiaLmﬁlu 3']3Jﬂ\‘1ﬂ3m1/]13~|llﬂjrllllﬁﬂwr]8

' a & 1 = A = a < £ [ a Ao v
NI NMULNAY UL UAINULF YA DT DLALINITUUUUTZUIN LUUAY W12 UUANULASUIINIUAN DY
Laila

v

2. oud i ludnsuenUselaneeanisnssinvessglagwn
(acts jure imperil) Wagn15ATEINTINEYEY (acts jure gestionis) ﬁ%’gmmaaﬁwmmﬁmﬁ’uw
WIIENENNITLS DA ULAUT H nsavliaAnd udanaliiAinanud euloenef unaues 19Ut a3
ImlaiéfaqmﬁaﬁﬂL“faumgﬂﬂﬁumﬂ"ﬁmzﬁ’] Laravtiun1snsEsin SauMeiansanUssanvesns

nseyvinvessyiu

13




4. nSELABANUNSIUENS N1IATUATEY KIaNTSLINSNEFU (Ownership,

possession and use of property)
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33 Article 13 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before
a court of another State which is otherwise competent in a proceeding which relates to the determination of:

(a) any right or interest of the State in, or its possession or use of, or any obligation of the State arising out of its
interest in, or its possession or use of, immovable property situated in the State of the forum;

(b) any right or interest of the State in movable or immovable property arising by way of succession, gift or bona
vacantia; or

(c) any right or interest of the State in the administration of property, such as trust property, the estate of a bankrupt

or the property of a company in the event of its winding up.”
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rights)
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3% Article 14 (a) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“Intellectual and industrial property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a
court of another State which is otherwise competent in a proceeding which relates to:

(a) the determination of any right of the State in a patent, industrial design, trade name or business name, trademark,
copyright or any other form of intellectual or industrial property which enjoys a measure of legal protection, even if
provisional, in the State of the forum.”

*Article 14 (b) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“Intellectual and industrial property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a

court of another State which is otherwise competent in a proceeding which relates to:
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(b) an alleged infringement by the State, in the territory of the State of the forum, of a right of the nature mentioned
in subparagraph (a) which belongs to a third person and is protected in the State of the forum.”
% Article 15 (1) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,
“Participation in companies or other collective bodies
1. A State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent
in a proceeding which relates to its participation in a company or other collective body, whether incorporated or
unincorporated, being a proceeding concerning the relationship between the State and the body or the other participants
therein, provided that the body:
(a) has participants other than States or international organizations; and
(b) is incorporated or constituted under the law of the State of the forum or has its seat or principal place
of business in that State.”
37 Article 15 (2)  of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004,

“Participation in companies or other collective bodies

16




a wa o o

7. nsdlimsiansanizafiujuinisiaesgusesgludivesiianiiunisiaed

&9

o

agUszaIANITWIniYe

AUFYYIANUTEVIVIAINNIUAIUAUAUVBITTHAENT NI FUVDITFIINLUA

[

81U1935 A.A. 2004 Amuedn “5e” (luilaseunguinuszinvveasefionnnzia) Fe3gdudnves

<9

Senseniunu laganizisesu (Warship) Sesuativayu (Naval auxiliary) wieiseimduinvewse

Ufdinmslaessuazgnlddiasuieuinsnldlonenidisdvessgaiunsadnsanufuiuainie

=

g1unIrerarednsguilaniiungiunslunsyuiumsiansansuieiunsujiinisveaseuule®

[

wenani SpdemslasunnuAuiudmTuSouessEUIRDUS WY SaRTIANT1VBWINTIA (Police patrol
boat) L%m’;%awaqqamm (Customs inspection boat) L[3aWe1U1a (Hospital ship) 13081573
aynsenans (Oceanographic survey ship) 138En (Training vessel) uazi3eyn (Dredger) Faiduisod

Aiunsleesy euseloyivesiguaslilaldieTngUssasaniamdiue®

2. A State can, however, invoke immunity from jurisdiction in such a proceeding if the States concerned have so
agreed or if the parties to the dispute have so provided by an agreement in writing or if the instrument establishing or
regulating the body in question contains provisions to that effect.”

%8 Article 16 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, “ Ships
owned or operated by a State

1. Unless otherwise agreed between the States concerned, a State which owns or operates a ship cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to
the operation of that ship if, at the time the cause of action arose, the ship was used for other than government non-
commercial purposes.

2. Paragraph 1 does not apply to warships, or naval auxiliaries, nor does it apply to other vessels owned or operated
by a State and used, for the time being, only on government non-commercial service.

3. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before
a court of another State which is otherwise competent in a proceeding which relates to the carriage of cargo on board a ship
owned or operated by that State if, at the time the cause of action arose, the ship was used for other than government non-
commercial purposes.

4. Paragraph 3 does not apply to any cargo carried on board the ships referred to in paragraph 2, nor does it apply
to any cargo owned by a State and used or intended for use exclusively for government non-commercial purposes.

5. States may plead all measures of defence, prescription and limitation of liability which are available to private
ships and cargoes and their owners.

6. If in a proceeding there arises a question relating to the government and non-commercial character of a ship
owned or operated by a State or cargo owned by a State, a certificate signed by a diplomatic representative or other
competent authority of that State and communicated to the court shall serve as evidence of the character of that ship or
cargo.”

* $5dns Wiwsun3, wih 51
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%0 Article 16 (1) of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, “Ships
owned or operated by a State”; Way, JUNA @YAUNT, NYUUETENINUTHNA L8Y 2, ¥ 39-40
4 Article 17 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, “ Effect
of an arbitration agreement
If a State enters into an agreement in writing with a foreign natural or juridical person to submit to arbitration
differences relating to a commercial transaction, that State cannot invoke immunity from jurisdiction before a court of another
State which is otherwise competent in a proceeding which relates to:
(a) the validity, interpretation or application of the arbitration agreement;
(b) the arbitration procedure; or
(c) the confirmation or the setting aside of the award, unless the arbitration agreement otherwise provides

75 4eE, $3ams W3, wih 52-53
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% Article 5 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, (State
immunity)

“ A State enjoys immunity, in respect of itself and its property, from the jurisdiction of the courts of another State
subject to the provisions of the present Convention.”

 Article 6 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, (Modalities
for giving effect to State immunity)

“1. A State shall give effect to State immunity under article 5 by refraining from exercising jurisdiction in a proceeding
before its courts against another State and to that end shall ensure that its courts determine on their own initiative that the
immunity of that other State under article 5 is respected.

2. A proceeding before a court of a State shall be considered to have been instituted against another State if that
other State:

(a) is named as a party to that proceeding; or
(b) is not named as a party to the proceeding but the proceeding in effect seeks to affect the property,

fights, interests or activities of that other State.”; wag, $5dn3 Wysws, nih 54
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% Article 18 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, (State
immunity from pre-judgment measures of constraint)
“No pre-judgment measures of constraint, such as attachment or arrest, against property of a State may be taken
in connection with a proceeding before a court of another State unless and except to the extent that:
(a) the State has expressly consented to the taking of such measures as indicated:
(i) by international agreement;
(i) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a dispute between
the parties has arisen; or
(b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of
that proceeding.”
% Article 19 of United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, (State
immunity from post-judgment measures of constraint)
“No post-judgment measures of constraint, such as attachment, arrest or execution, against property of a State
may be taken in connection with a proceeding before a court of another State unless and except to the extent that:
(a) the State has expressly consented to the taking of such measures as indicated:
(i) by international agreement;
(i) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a dispute between
the parties has arisen; or
(b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of
that proceeding; or
(c) it has been established that the property is specifically in use or intended for use by the State for
other than government non-commercial purposes and is in the territory of the State of the forum, provided that postjudgment
measures of constraint may only be taken against property that has a connection with the entity against which the proceeding

was directed.”
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Convention on Diplomatic Relations 1961) waaudayayInIeUUITINIEAIUTURUSNI1INIE

q q

A.7. 1963 ( Vienna Convention on Consular Relations 1963 )
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% 3583 Wiysun3, wih 55-56

%7 Virginia Morris M.-Christiane Bourloyannis, The Work of the Sixth Committee at the Forty-Seventh Session of the
Un General Assembly, 87 Am. J. Int'l L. 306 (1993)

%8 qJsyaAns JTmuwiy, ABSUIBNY I TENINUTEINA, N 248

“ Jues duangny, nranesEnIneUseng, i 304

*0 Jues duangny, ngvaneseninaseing, vl 304

51 Jsgans Unndaumndly, Aesuienguuneseninalsene, wi 248
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